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STRENGTHENING JUSTICE
DELIVERY SYSTEM

Mr. Justice Ajay Kumar Tripathi
Judge, Patna High Court

At the very outset I express

my thanks to the organizers,

Adhivakta Parishad, Bihar,
for convening this Conference and
giving me an opportunity to share
my thoughts and concern for
strengthening the justice delivery
system of the State to enable it to
face the challenges of the 21"
century.

Justice is the ultimate objective of
law. Access to justice, from an
independent and impartial agency
is a recognized human right and a
prime necessity of a civilized
society. Our Constitution injects
justice, equity and good conscience
into Indian way of life. It is
gratifying to note that the architects
of our Constitution emphasized to
ensure justice to all, even to the
poorest of the poor through
efficacious justice delivery
mechanism. The framers of the

Constitution prescribed the
mandate for justice — social,
economic, and political, in its
Preamble.

In order to achieve the goal of
justice, Article 39A has been
enshrined in the Constitution with
the purpose to provide free legal aid
and to strengthen the justice
delivery system.

Keeping in view, the philosophy of
equality and justice embodies in
Part III and Part IV of the National
Charter; the Apex Court of the
country has also played a vital role
through its catena of judgments for
the betterment of the administration
of justice. Free legal services,
speedy trial, inter alia, have been
declared as fundamental rights and
included within the broad matrix of
the principle of right to life and
personal liberty in Article 21 and
right to equality under Article 14.

In spite of these mandates of the
Constitution and directions of the
Apex Court, the desired goal of the
effective justice dispensing system
has not been achieved. Indian
judicial system has been affected by
the problems of legal formalities,
rigid procedural rules, delay in
justice, corruption, expensive
litigation, arrears of cases in all
courts, inadequate number of
courts, etc.

The docket explosion in India can

be attributed to the faith of the
people in the justice delivery
system; its transparency and the
knowledge that justice will be done
one day even though there are
delays.

The foremost problem that I have
identified is delay in disposal of
cases, which not only creates
disillusionment amongst the
litigants, but also undermines the
very capability of the system to
impart justice in an efficient and
effective manner. Long delay also
has the effect of defeating justice in
quite anumber of cases.

The problem is much more acute in
criminal cases, as compared to civil
cases. Speedy trial of a criminal
case considered being an essential
feature of right of a fair trial has
remained a distant reality. Steps
ought to be taken to quicken pace of
justice delivery system.

The real problem is that the
institution of cases in the Courts far
exceeds their disposal. Though
there is a considerable increase in
the disposal of cases in various
courts, the institution has increased
more rapidly.

The Apex Court envisioned a
cutting edge solution to the above
concern, in the form of Judicial
Impact Assessment. According to
Professor N.R. Madhava Menon,
former Director of the National
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Judicial Academy at Bhopal,
“Judicial Impact Assessment is a
process whereby the government
can anticipate the likely cost of
implementing a legislation
through the courts and help
deliver timely justice to litigants.”

Litigation demand depends on a
variety of factors most of which are
not factored in the making of laws.
This results in the court system
being left with little or no extra
resources to cope with additional
cases generated by new laws. This
is the main reason why despite
increased disposals every year,
courts are still crowded with
mounting arrears of cases.

Realizing this structural imbalance
in the system, the Supreme Court in
the Salem Advocates' Association
Case (2005) gave a direction to the
government to make Judicial
Impact Assessment an essential
component of the Financial
Memorandum of legislative
proposals. The key element in
Judicial Impact Assessment is the
methodology for estimating
judicial workload resulting from
new legislations and determining
the additional costs involved in
Judge-time and support services.

The lack of adequate data on the
working of the judicial system,
particularly at the level of
subordinate courts, has been a
serious impediment in planning and
management of judicial reforms.
We still do not know the exact
reasons for delay or the time taken
at various stages of judicial
proceedings. What is the cost
involved in processing different

types of cases and how is it to be
calculated? What is the optimum
capacity of the system and how
judicial time is to be apportioned or
evaluated? Management of court
systems, including budgeting and
accountability mechanisms, is
outdated. Given the fact that
continuous generation of credible
data on court functioning is the
foundation for Judicial Impact
Assessment, it is imperative that a
mechanism for collection, analysis
and reporting of judicial data is put
inplace at the earliest.

I also wish to make certain further
suggestions in other fields, as
follows —

Criminal

e The institution of Special
Public Prosecutors needs to be
strengthened. The
remuneration / fees of the
Special Public Prosecutor is
considerably low and it should
be enhanced to attract
experienced, committed and
knowledgably advocates.

e  There should be time limit for
investigation by police and
conclusion of the trial.

e The attendance of 1.O.'s at the
hearing ought to be stricter;
missing a hearing must not be
an option.

e Sensitization and periodical
orientation sessions for police
personnel, judicial officers,

Public Prosecutors must be
held.

e Providing better incentives to
judicial officers to attract
talent will be one way of
strengthening the system.

e Enhancing capacity of judicial
officers and public prosecutors
through training programmes
and supporting creation or
strengthening of a judicial
academy in each state to
facilitate such training.

Alternative Dispute Resolution

Strengthening of ADR mechanism
is vital. ADR will be a success here
because the aim is to resolve a
dispute and not to decide the
dispute.

e The Delhi High Court
established the Delhi
International Arbitration
Centre (formerly Delhi High
Court Arbitration Centre) on
25" November 2009. The
Patna High Court may also set
up an ADR center, in terms of
Section 89 of the Civil
Procedure Code, in each
judicial district, which is
withoutan ADR center.

e The ADR mechanism should
be strengthened, achieving the
twin objectives of speed with
cost effectiveness.

e The time and cost
effectiveness maybe achieved
by a Core committee /
Advisory committee,
comprising of trained legal
professionals / advocates (who
volunteer and may eventually
be paid), who monitor the
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entire process of arbitration
from inception till the end. The
Core committee can be backed
by an efficient Secretariat to
achieve the objective of time
effectiveness.

A set of Rules ought to be
framed for the ADR centers,
balancing and respecting the
fundamental principle of party
autonomy.

An in-house mechanism
should be established in the
government for amicable
settlement of such case where
government was a party.

Lok Adalat and Legal Aid System

and Other/Special Courts

Enhancing support to Lok
Adalats will reduce the
pressure on regular courts.

Legal Aid system should be
made accessible and
affordable to the poor and
weaker sections.

There should be a fuller and
more fruitful implementation
of the provisions of the Legal
Services Authorities Act,
1987, which has been enacted
to provide free legal services to
the weaker sections of the
society and to organize Lok
Adalats for amicable
settlement of disputes.

Local human rights
organizations / NGOs, elected
representatives, and law
students, should also be
actively involved by National

Legal Service Authorities
(NALSA), constituted under
the 1987 Act, at grass-roots
level for enhancing legal
awareness of vulnerable
groups.

Unless the advocates provided
(by legal services authority)
are competent and hard
working, no useful purpose is
served by making their
services available to the poor
litigants. Legal Service
Authorities have to take
suitable steps to ensure that
they empanel only counsels of
proven ability and integrity, in
whom the poor litigants may
repose trust. Legal services
authorities should ensure that
such panels are managed only
by service oriented advocates
and are not used for the
purpose of dolling out favours
and merely for the purpose of
earning livelihood.

Legal literacy will make the
citizens aware of their legal
rights and obligations,
including their right to receive
legal aid from the State. Those
trained with legal education
can work to increase legal
literacy amongst the people,
which is where involving
students from various law
schools in each state becomes
important. The services of law
students can be effectively
utilized in spreading legal
literacy and facilitating
negotiated settlement of
disputes.

For the better performance of
the Special Courts and to
improve the rate of conviction,
the Chief Justices of the
respective High Courts should
depute Justices of the High
Court to review the working of
the Special Courts and
judgments delivered by
Special Courts, at least once in
a year. The judicial review
would highlight all those legal
and administrative aspects /
facts responsible for acquittal
of accused, weak prosecution
and the quality of the
judgments.

States may set up morning /
evening / shift / weekend /
mobile / special magistrate
courts, to try petty cases so as
to clear the backlog of cases
and to relieve pressure on
judicial time — these Courts
may either utilize the services
of regular judicial officers on
payment of additional
compensation or retired
officers.

Other

Increasing the strength of
judges in various courts and
augmenting the infrastructure,
will also aid the resolution of
the ever-increasing caseload.

If judgments at the level of trial
courts are of a high quality, the
number of revisions and
appeals may also get reduced.
The training needs to include
Court and Case Management
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besides methods to improve
their skills in hearing cases,
taking decisions and writing
judgments, removing the
potential inconsistencies and
conflicts in [ljudicial
decisions, getting acquainted
with the changes in laws,
finding grey areas where the
existing laws need
modification and/or to
interpret the laws in
accordance with new
international treaties and
covenants, etc.

e  (Creation of the post of Court
Managers in every judicial
district to assist the judiciary in
their administrative functions.

e Before assuming office as the
Chief Justice of India, Mr.
Justice Lahoti (Retd.) had
observed that information
technology had a major role to
play in the justice delivery
system, particularly in the area
of issuing order copies by way
of digital signature.

Conclusion

I would like to conclude by saying
that the main challenges we face for
ensuring justice dispensation to
everyone in this country need to be
tackled by understanding the
following —

Firstly — Effective justice
dispensation through the courts
requires at least three elements:

e Accesstocourts,

e Effective decision-making by

judges, and,

e Properimplementation of those
decisions.

A law that is healthy and vital is
shaped from the context in which
we live. It is in the individual cases
where the hard choices are made,
our legal principles crystallized,
and our faith in justice reaffirmed.
If people do not have access to
courts at all levels of the judiciary
then we are missing voices,
problems, and perspectives that
enrich the ideals of the law
enunciated at the top or at any other
level of the judiciary. Our ideals of
justice are not so much created and
refined by logic as they are by
experience.

Secondly — A crucial obligation
also becomes that of the
government; to ensure timely and
responsive justice to the public and
also to provide them the right
guaranteed under Article 39A of the
Constitution (i.e. to provide equal
justice and free legal aid and to
provide opportunity to all for
“Access to Justice”).

The efficiency and effectiveness of
any State is undoubtedly measured
by the successful coordination
between its three organs, and
“Access to Justice,” should be the
joint concern of judiciary and the
state government. It is said that, not
only must justice be done; it must
also be seen to be done. Such a
standard of perfection can be
achieved only if all the organs
involved in justice delivery system
are well equipped with
infrastructures, tools and legal and

scientific literature, which need
refinement, updating and
replacement from time to time.

Thirdly — Lawyers are responsible
for building upon whatever gains
we have made in justice
dispensation; repair our errors; and
defend those democratic
institutions, which are needed for
justice dispensation, and hence
have a critical role to play. Former
attorney general Soli J. Sorabji had
said, “Law is a service-oriented
profession and not a commercial
undertaking. There must be a
realization for every lawyer that in
essence we all are rendering a
serviceto society.”

Lawyers must view themselves as
public servants no matter what their
chosen field of practice; no matter
what side they take on a case. The
law that you invoke is not yours; it
is of the people.

Self-realization, self-criticism and
self-judgment are the three angles
of any reforms. With my
suggestions above, a road map has
been laid-out. All that is required
now is to follow it up with zeal and
enthusiasm to achieve the desired
goal.

Thank you all.

Writer is the Hon'ble Judge of the
High Court of Judicature at
Patna. Delivered speech on the
occasion of constitution day
celebration held at Bihar
Industries Association Hall,

Patna,on26.11. 2014 m
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Good Legislations for farmers
in bad hands of Executive

Ram Suresh Roy
Sr. Advocate
High Court, Patna

he three legislations namely;

Bihar Land Reform Act, 1950
Consolidation Act 1956

Bihar Land Reforms (Fixation of
Ceiling Area and Acquisition of
Surplus Land)Act, 1961

were passed with pious objective
to remove intermediaries from the
socketed bond of farmers and State,
for which a notification vesting an
estate or tenure in the State by virtue of
section 3 of the Land Reforms Act with
further condition that rights acquired by
a person by virtue of settlement of
lands including Gair Majarua Aam
Land by Landlords that categorised/
person of the status of a raiyat and can
not be defeated by provisions of Land
Reforms Act. Settlee of Gairmajarua
Aam lands including Gair Majarua
Malik lands acquired occupancy right
in such lands acquired by them.

This is a provision under section
4(H) of the Land Reforms Act. Power
was given to the Collector for enquiry of
settlement done after 1947. Then there
is also a provision under section 6 of
the Land Reforms Act that any
Gairmajarua Malik land if in khas
prossession of landlord will be deemed
to have been settled with the ex-
landlord as a raiyat. The entire
implementation of the said Act was to
be based on revisional survey to know
about actual possession of the raiyat
after cadestral survey which concluded
inthe year 1911.

The Circle Officers started
collection of rent from the date of
vesting which ended between 1950 to
1955, but the executive agency
collected rent on the basis of return
filed by the ex-landlords, the receipts
were being issued with word without
prejudice. The Circle Officers and
Karamchari started to issue such rent
receipts arbitrarily on getting some
money from the farmers without any
authentic record. So far returns filed by
the ex-landlords in course of time after
payment of compensation, either kept
haphazard as or they became
traceless.

The revisional survey proceeding
started in the year 1962-63 and
officially concluded in 1972-73. The
revisional survey authorities placed
reliance on cadestral survey document
which concluded in the year 1911.
They simply ignored as to what

happened from 1911 to 1950 when the
Land Reforms Act was passed.
Virtually ex-land Lords settled entire
Gairmajarua Malik land in favour of
raiyats, the residuary lands were
settled by the ex-Landlords before
passing of the Act with raiyats for
getting compensation over those
raiyati lands. It is also to be noted that
the survey Department of State of
Bihar issued administrative letter to the
survey authorities that "Remember the
fact that this is a revisional survey not
original survey", as the estate has
entered into the shoe of ex-landlords
and all Gairmajarua Malik lands should
be recorded in the name of State of
Bihar. This simple direction created
havoc and during survey large number
of Revenue suits were filed challenging
such revisional survey entries. While
the suits were pending an amendment
was made in B.T. Act that all suits will
be transferred from Civil Courts to
settlement Officers, some of the raiyats
challenged the said amendments i.e.
section 109(1) (D) and section 2 of the
B.T. Act. The said amendments was
quashed by the Hon'ble High Court,
Patna Reported in AIR 1974 (Patna)
164 (F.B.).

Now again the cases were
transferred from settlement officers to
the civil courts and in the meantime a
notification was issued under the
provision of section 3 of the Bihar
Consolidation of Holdings and
Prevention of Fragmentation Act 1956
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for the entire State of Bihar. The effect
of the said notification was under the
provision of section 4 of the
consolidation Act, all suits pending in
civil courts, even recording correction
of revenue records stood abated and
transferred to Consolidation
authorities. Thus in view of the
aforesaid development the problems
of farmers regarding illegal preparation
of record of rights in revisional survey
published in the year 1971-72 were
never solved by a competent authority
deciding right, title and possession.

The result of the said non-
adjudication of dispute regarding title
and possession of the raiyats resulted
mass corruption before the
consolidation authories and the
Executive earned crores of rupees and
became rich at the cost of poor farmers
as they got free hand in deciding such
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dispute.

So far wrong implementation in
ceiling Act is concerned, section 4 of
the Ceiling Act defines area of 15 acres
even irrigated by private lift, 25 acres in
orchard etc., 37"z diara land, 45 acres
hilly and sandy area, while defending
family, section 2(F) Defines" land
means land which is used or capable of
being used for agriculture or
horticulture and includes land which is
an orchard, Kharhur pastern or forest
land or even land perennially
submerged under water or Home
stead of a holder. In other State like
Bengal, Home Stead is not included. In
U.P. Orchards are not included.
Further a fixed date i.e. 9.9.1970 as
last date for deciding nature of land and
family members.

It will not be out of place to state
here that authority never imagined that

“*Excellent games & sports facilities namely Volleyball, Handball, Badminton,
Kho-Kho, Kabaddi etc. Expanded & attractive garden.

“#Digital (Smart) Class room facility for all.

% Hostel Facility is also available (For boys only) class IV to X"

in near future in Sone Canal there is
Rehand Dam, Bansagar Dam also
came in existence. Later on blocking
water supply constructed on the same
river at Indrapuri. Earlier Sone canal
was supplying water through out the
year, but now it has become a canal
which can feed the area only for one
crop. The class | area was defined
which receives water through out the
year. Now after construction of two
barrage in Sone river the Sone canal
supply water only in one season on the
other hand classification of area was
Gandak and Kosi project canal they will
remain as usual and supply of water to
those farmers can not be considered
for classification of land as irrigation
started after 9.9.1970, the fixed date so
a curative approach in the affairs now
has become imperative by the welfare
state of the province of Bihar. &
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Gair Majarua Aam & Gair Majarua Khas

Keshav Shrivastava
Sr. Advocate
High Court, Patna

airmajarua Aam and Gairma-

jarua Khas / Malik are terms

pertaining to nature of lands.
Although they are terms used in Urdu
Language, they are so commonly used
in the State of Bihar that the necessity
to go into its meaning hardly arose in
Zamindari days. However, Urdu not
being so frequently used by the post
Zamindari Gener-ation, the need to
know its actual meaning is being felt
more and more.

The word 'Gair' means 'without' or
'other than' and the word "Majarua"
means cultivated or cultivable. Hence
Gairmajarua would mean such land
which is uncultivated or not cultivable.
Further 'Aam' means common and
Khas or Malik means of the Malik or
landlord exclusively.

Applying this meaning to the term
"Gairmajarua Aam" it is clear that it
pertains to that kind of uncultivated part
of land which is in common use of the
Public or raiyats of a village. Such

lands vested in the state of Bihar upon
vesting of Zamindari and were
recorded as Gairmajarua Aam Bihar
Sarkar or Gairmajarua Sarva
Sadharan in the Revisional Survey
Record of Rights.

Similarly, Gairmajarua Khas / Malik
lands are in the nature of such lands
which are not cultivated by any raiyat
hence remain parti and are recorded
as "in khas (exclusive) possession' of
the landlord or Malik.

Usually, Gairmajarua Aam lands
are commonly used as village Roads,
ponds which are used for bathing of
villagers and domestic animals and for
irrigation and also for worship in
temples constructed by villagers over
such lands, for cremation etc.

The general rule is that the
Gairmajarua Aam land, if they are
recorded as such in the Cadastral
Survey / Revisional Survey Record of
Rights (Khatian), they cannot be
settled or transferred through sale
deed by the landlord to any raiyat. But
over the years the Courts through their
pronouncements have held firstly, that
the landlords were competent to settle
or transfer through sale deed those
portions which were not in common
use. Secondly, with the long lapse of
time any Gairmajarua Aam land may
undergo physical changes and may
also lose the nature of use due to which
it was termed as Gairmajarua Aam and
in such circumstances such lands
could be settled or transferred by the
ex-landlords during the period prior to

vesting of Zamindari under the
provisions of Bihar Land Reforms Act,
1950. Thirdly, itis now also the policy of
the government of Bihar that
Gairmajarua Aam lands or
Gaiurmajarua Khas / Malik lands which
even, after vesting of Zamindari, are
recorded and continuing as such, can
be settled with the Maha Dalit families
out of which 50% beneficiaries should
be ladies.

So far as Gairmajarua Khas or
Malik lands are concerned, if the Malik
or ex-landlord has shown these lands
in its Zamindari Return filed at the time
of vesting of Zamindari as required
under Bihar Land Reforms Act, 1950
as being in his Khas possession or
cultivating possession,
required to file a petition under section
6 of the Bihar Land Reforms Act, 1950
to retain such lands as raiyats under
the State of Bihar after fixation of Rent.
Thereafter, the said land would be
deemed to be settled with him and he
will get all transferable rights in the said
land as a raiyat. However, the
Gairmajarua Khas lands of those ex-
landlords who do not file Return in
respect of their lands vest in the state
and do not get recorded in the name of
the Ex-landlord the state becomes the
owner and custodian of such lands and
puts it to any use, it deems necessary
in the public interest or in the interest of
landless or Dalits, or Maha Dalits in
pursuance of its goal of pursuing the
policy of running a welfare state. |

he was

24 & Ny &

2 2074

7



Demand of the Day

Rabindra Kumar Sinha
Advocate
Civil Court, Patna

ow a days senior citizens have

become a big problem through

out the world. With this problem in
view, several bills have been formulated
on national and international level, UNO
announced a Declaration of the Rights of
Older persons in 1991. 1st September
was decided to be the world Alizimer Day.
A Report on detailed study of problems of
senior citizen was brought on the Table.
Other countries also formulated several

laws in favour of senior citizen.

India also felt a need of an act for
eradication of senior citizens problem.
The Maintenance and Welfare of Parents
and Senior citizens Act was passed in
2007. In this Act stress was laid on the
well beings of parents and Senior
Citizens. ANational Policy for the welfare
of senior citizens was announced in
1999, by Govt. of India. The Act of 2007
was hold good in different states of India
on different dates. Bihar Govt. also
introduced Bihar Maintenace and
Welfare of Parents and Senior citizens
rule-2012. It took years to come on
ground level. In June 2012, the Chief
Secretary of Bihar ordered all the DMs
and SPs through a letter to bring the act
to practical level. The work on practical
level has started now though in a slow
speed but with a bright future.
BriefIntroduction of the Act.

e The maintenance and welfare of
parents and senior citizens Act 2007
seeks to make it a legal obligation for
children and heirs to provide
maintenance to senior citizens. It also
permits state Government to
establish old age home in every
district.

« Senior citizens who are unable to
maintain themselves shall have the
right to apply to a maintenance
tribunal seeking a monthly allowance
from their children or heirs.

- State Government may set up
maintenance tribunals in every sub-
division to decide the level of
maintenance appellate tribunals may
be established at the district level.

- State Government shall set the
maximum monthly maintenance
allowance. Monthly allowance may
be atRs. 10,000/- per month.

e Punishment for not paying the
required monthly allowance shall be
Rs. 5,000/~ or upto three month
imprisonment or both.

The present Actis a welcome step and

is a must because of the following

reasons :-

« Riseinlife expectancy.

 Breaking of joint family System.

« Riseincostofliving.

- Blind copying of western culture.

e Lack of education to respect elders
and erosion of traditional values.

« Financial and social insecurity of
older person. ®
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Temporary Provision of Article

370 of the Constitution of
Bharat How Long to Exist?

Pramod Kumar Sinha
Advocate
High Court, Patna

ndiscriminate but
premeditated cross border
prolonged firing perhaps
heaviest after 1971 Indo-Pak war,
shocked the people of Bharat and
put a question mark on the
capability of the new Sri Narendra
Modi led Govt. in dock. But a mighty
positive counter attack of our B.S.F
gave we people of Bharat a heave
of sigh when we heard that Pak
took initiative in the direction of
holding a flag meet. Pakistan, a
creature on the plinth of religious
hatredners, has always taken
Bharat a soft state to divert the
attention of its people from its own
burning problems and unbearable
disturbance, and we people of
Bharat, though not in numbered,
are also in dilemma on the status of
Jammu & Kashmir.
History of the territory of

the State of Jammu & Kashmir
needs not to be traced in too past.
But just after coming of the reign of
British India, its territorial history
needs to be noticed. The province
of Jammu & Kashmir comprises
mainly of three regions, namely
Kashmir region, Jammu region and
Ladakh region. Kashmir region was
under Sikh rule whereas Jammu
and Ladakh regions were under
Dogra domain and after the defeat
of Sikh, two treaties were
executed; first treaty at Lahore was
signed in between Sikhs and the
British Government on 09.03.1846,
whereunder the Sikhs submitted its
certain areas to the British Govt. on
account of their inability to pay the
indemnity of Tone and half crore,
and the second known as Amritsar
treaty, executed in between Raja
Gulab Singh of Dorga dynasty and
British Govt. on 09.03.1846
whereunder British Govt.
transferred Kashmir region to
Dogra dynasty and the entire State
of Jammu & Kashmir thus come
under the control of Gulab Singh as
the princely state under the treaty
of paramountcy but under the
pervasive administration of the
British Govt.

There were strong freedom
movement in the country under the
umbrella of Indian National
Congress and other revolutionary
patriotic organizations. But in the

province of Jammu & Kashmir a
political organization was founded
by Sheikh Abdullah targeting
mainly against the reign of the it's
Maharaja with a quit Kashmir
slogan and Pandit Nehru took
Sheikh Abdulla as mass leader of
Jammu & Kashmir, representing the
wishes of the people at large which
became the core of differences
between Pt. Nehru and Mahraja
Hari Singh, and perhaps was the
reason, the Maharaja remained in
the State of Indecisive, after
coming in to force of the Indian
Independence Act, 1947, in as
much as the treaty of paramountcy
of the princely states of Bharat with
her majesty came to an end and
Jammu & Kashmir like other
princely states of Bharat became
free in its choice to accede either to
Bharat or to Pakistan or remain
Independent. Maharaja intended to
remain independent. Bharat
became independent on 15"
August 1947 and due to indecisive
attitude of the Maharaja, Pakistan
took advantage to grab entire
Kashmir and in the guise of tribal,
virtually Pakistani Army entered in
to the territory of Kashmir by
causing heavy bloodshed which
enlightened Maharaja Hari Singh to
send letter of accession dated 26"
Oct. 1947, of the province of
Jammu & Kashmir to Bharat to Lord
Mountbatten with clear wordings 'I
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attach the instrument of
Accession', which accordingly was
accepted on 27" Oct. 1947. The
decision of Maharaja to accede to
Bharat did not put any condition but
its synchronal acceptance by Lord
Mountbatten was conditional with
the text 'itis my Govt.'s wish that as
soon as law and order is restored
to, and its soil become free of
invaders the question of State's
accession should be settled by a
reference to the people'. Our army
stepped on the soil of J & K and
fought bravely against Pakistani
counterpart and we committed
blunder in taking matter to United
Nation on 1% Jan. 1948 and the U.N.
resolution dated 13th Aug. 1948,
embarked cease fire with a
mandate upon Pakistan to
withdraw its all type of forces and
Bharat to seize down it's forces.
Pakistan even after cease fire
refuted this U.N. resolution and did
not withdraw its forces and by the
way Pak occupied Kashmir is still
out of the territory of Bharat.

0On 26.11.1949, Constituent
Assembly of Bharat adopted the
Constitution of Bharat under which
some of the provisions of the
constitution of Bharat became
enforceable at once and the
remaining provisions came to be
enforced on and from 26.01.1950,
and enforcement further of
Constitution (Application to Jammu
& Kashmir) order 1950, the State of
Jammu & Kashmir became the
integral and inseparable part of our
Bharat and the Jurisdiction
exercised by Maharaja over it
dissolved. The most controversial
provisions of Article 370 of our
Constitution under the title

“Temporary Provisions with respect
to the State of Jammu & Kashmir”
makes the State of Jammu &
Kashmir a villain in the eyes of the
People of rest of Bharat, under
which the provisions of Articles 238
became inapplicable so far as the
State of Jammu & Kashmir is
concerned though it is a part B-
State. The day, on which the
Constitution of Bharat came in to
force, there was no Constitution of
the State of Jammu & Kashmir. On
31.10.1951, the Constituent
Assembly of Jammu & Kashmir
came in to existence and the said
Constituent Assembly adopted the
draft of the Constitution of Jammu
& Kashmir on 17.11.1956 and it
became effective on and from
26.01.1957, with the provision as
provided in its section-3, that
Jammu & Kashmir an integral part
of Union of India with the territory
as was on or before 15.08.1947,
which includes the territory of
Kashmir now being occupied by
Pakistan. But its preamble does not
mention the word 'socialist secular
like preamble of the constitution of
Bharat inserted by way of
subsequent Constitutional
amendment.

The position that emerges
of the conjoint existence of the
Constitution of Bharat vis-a-vis the
constitution of Jammu & Kashmir, is
that any amendment made in the
Constitution of Bharat shall have no
effect in relation to the State of
Jammu & Kashmir unless applied to
by way of presidential order under
the provisions enshrined in Cl.(1) of
Article 370 of the Constitution of
Bharat subject to its concurrence
by the Govt. of the State. Bharat's

Parliament's Jurisdiction to the
State of Jammu & Kashmir
becomes confined to the matters
enumerated in Union List, and
concurrent list that too subject to
certain modification and no State
List is applicable in the State of
Jammu & Kashmir, besides these
anomalous situation the more
Constitutional disaster is that even
the residuary legislative Power of
the Parliament of Bharat like other
states, is not enforceable on the
State of Jammu & Kashmir, but
vests that in the legislature of that
State with exception relating to
certain matter specified in 1969.
Much hue and cry is raised
that the State of Jammu & Kashmir
is an integral part of Bharat but the
irony is what's a kind of integral part
it is? No State like the State of
Jammu & Kashmir is ruled under its
own Constitution but ruled under
the Constitution of Bharat. After
sacrifice of the life of Dr. Shyama
Prasad Mukherjee, at least
Sheikism established by Late
Sheikh Abdullah could be
minimized somewhat. After
Bangladesh war, Late Mrs. Gandhi
should be complimented for her
efforts of the well known Shimla
agreement, signed on 03.07.1972,
which withdrew completely the
Jammu & Kashmir problem form
the domain of U.N. and made it a
bilateral one, though that was the
time when Late Mrs. Gandhi could
have solved this problem finally.
Recent disastrous flood
came in the province of Jammu &
Kashmir must have opened the
eyes of the people of the State
particularly the efforts of rescue
operations taken by the Govt. of
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Bharat under the Leadership of the
Hon'ble the Prime Minister of
Bharat Sri Narendra Modi that
neither Pakistan nor separatist
forces nor Hafiz Sayeed, who even
in such disastrous situation instead
thinking of the device of rescue and
relief, remained engaged in
accusing Bharat for the cause of the
said disastrous flood, could think
their well being. The State of
Jammu & Kashmir has gone to a
chain of assembly and
Parliamentary elections which
show their commitment to the
democratic process of alignment
with Bharat but for complete
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assimilation of its brotherhood with
the brotherhood of Bharat now
time has come that people of the
State of Jammu & Kashmir should
come forward and make demand of
complete repeal of the Constitution
of Jammu & Kashmir and more
particularly Article 370 of the
Constitution of Bharat. Though
solution on Judicial side is in
demand but spontaneous will and
courage of the people of Jammu &
Kashmir would be better. Unless
Constitution of Jammu & Kashmir is
scraped completely and the State is
brought directly under the rule
according to the provisions of the
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Constitution of Bharat like other
states of Bharat, with complete
scrap of Article 370 of the
Constitution of Bharat, how it can
be said that the province of Jammu
& Kashmir is an integral part of
Bharat.

One answer to the core
question is, as to how long a
temporary provision of Article 370
should exist in our Constitution, has
to be given both by the People and
the Govt. of Jammu & Kashmir, and
the Union Legislature?

Author is an advocate of Patna High Court
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Consequences of Non-deduction, Non-deposit
and Late Deposit of Tax Deducted at source
under the Income Tax Act.

Shivnath Pd. Agrawal
Advocate
Daltonganj, Jharkhand-822101

o know the consequences of

Non-Deduction of T.D.S. and

thereby non-deposit of the
same into the head of Govt. Revenue
and if the T.D.S. is deducted but the
same has not been deposited into the
Govt. A/c in time as prescribed under
the law the same is discussed
hereunder.

First of all it will be discussed that
what will be the consequences under
the Income Tax Act if deduction of TDS
is not done. There are so many heads
under the Income Tax Act upon which,
tax is deducted at source but in this
article general points are highlights in
this regard only.

Non-Deduction of T.D.S.

Chapter XVII of the Income Tax Act
1961 deals with collection and
Recovery of Tax. Section 190 of the Act
deals with Deduction at source and
Advance payment. According to this

section, the regular assessment of
Income is to be made and the tax shall
be payable by deduction. Section 191
deals with; If the deduction of tax has
not been made, the tax payer shall pay
the tax directly.

If the deduction of tax is not done
as required under the law or if the tax
payer does not pay the tax directly,
then the consequences will be that the
deductor of tax or depositor of tax, both
will be deemed vividly to be in defaults
as per Subsection (1) of Section 201 of
the Income TaxAct, 1961.

Non Deposit of tax deducted at
source:

Deduction of tax as made at
source is one of the important
obligation on the part of the tax payer
and the deposit of the amount so
deducted in the account of the
Government Machinery within time as
provided under the law is also very
important. If the deductor fails to
deposit the amount so deducted, a
serious consequence may arise and
the Income Tax Department may take
suitable action under the provision of
law.

Section 200 of the Income Tax Act,
1961, provides a duty on the part of the
person to deduct tax at source and to
pay into the account of the Govern-
ment within the time prescribed as per
Rule 30 of the Income Tax Rule.

If a person deducting the amount

of tax, but does not deposit into the
account of the Government head then
the deductor shall be liable to face the
consequences viz. (1) to pay interest
as per Section 201(1A), (2) to pay
penalty under the provision of Section
221, (3) to be charged under sub
section (2) of Section 201, (4) to be
disallowed the amount of expensed as
claimed as per Section 40(a) (i) and
40(a) (ia) of the Act and at the end (5)
Prosecution proceeding may be
initiated under the provision of Section
276 B under the Income Tax Act.

Section 276B is a penal Section
punishable with rigorous imprisonment
for a term which shall not be less than
three months but which may extend to
seven years and with fine also.

It is also very necessary to note
here that the amount of tax deducted at
source but not deposited by the
deductor then the same amount
cannot be recovered from the person
from whom the amount was so
deducted as per Section 205 of the
Income Tax Act. The tax payer will not
be charged or punished if the deductor
of the tax at source fails to deposit the
same in the account of the
Government head.

Section 205 clearly provides that
the tax deducted at source, the same
can not be recovered again.

Late deposit of the amount so
deducted at source:
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The last stage is that the amount of
tax so deducted at source and the
deductor of the amount fails to deposit
the same into the credit of the
Government Machinery in time, what
consequences are provided under the
Income TaxAct.

For non-deposit of the deducted
amount, there are several provisions
as stated above even at the end
prosecution provision is provided as
per Section 276B of the Income Tax
Act. Not only that the tax payer is free
from the liability as per section 205 of
the Act. There are several decisions of
the High Courts in support of it also, but
in the cases the deductor of the tax
deducted at source deposits the

deducted amount with interest as per
Section 201(1A) of the Act, the
initiation of penalty proceeding under
Section 221, prosecution proceeding
under section 276B or any proceeding
of any nature will not continue. If any
proceeding has been initiated and the
deductor of tax at source has
deposited the amount with interest for
late deposit of deducted amount under
the provision of Section 201(1A) of the
Income Tax Act, the said proceeding
will come to an end itself. The Deptt.
will not put to loss if tax with interest is
paid in toto.

Itis also very necessary to keep in
mind that there should not be any
malafide intention in depositing the

AIR CELEBRATING 100 YEARS OF SUCCESS

amount of TDS by late. The depositor
may be precluded by some reasonable
cause in depositing the TDS in time.
Reasonable cause for late deposit of
TDS must be keptin mind before taking
any adverse view in the matter.

The deposit of TDS with interest
viluntarily by the late Depositor itself
proves his integrity, honesty and
sincerity. So intention of the late
Depositor of T.D.S. must be
considered reasonably and honestly.
The law does not permit to the
Authority of the Income Tax
Department to punish or charge any
person unnecessarily without
scrutinizing the matter in details or to
going beyond the provision of law. B

JOURNALS

COMMENTARIES

ALL INDIA REPORTER

CPC BY CHITALEY IN 6 VOLS

CRIMINAL LAW JOURNAL

LIMITATION ACT IN 2 VOLS

LABOUR INDUSTRIAL CASES

EVIDENCE (SINGLE VOL)

SUPREME COURT WEEKLY

TRANSFER OF PROPERTY ACT (SINGLE VOL)

CONTRACT ACT (SINGLE VOL)

AIR SC CRIMINAL

MARRIAGE & DIVORCE ACT (SINGLE VOL)

AIR CIVIL CASES

HINDU LAW IN 2 VOLS

PENAL CODE (SINGLE VOL)

AIR DIGEST SERIES

AIR COMPREHENSIVE SOFTWARE 1950-2013 & PRIVY COUNCIL 1900-50

I
I
I
I
I
I
I
!
i AIR SC CIVIL
i
I
I
I
I
I
I
L

AIR WEB WORLD

Contact : Office
0612-2505737, 9835259454,

9835259464, 9835607836 ’,-:

et £ £ £ £ A £ £ £ £ £ e £ et £ s f

: @ Sowverir 207

7



The Ghost of Khas Mahal

Amar Sinha
Advocate, Munger (Bihar)

o understand the origin in-

short of "Khas Mahal" one

can understand that the
ESTATE OF KHAS-MAHAL
belonged to the Mughal Emperor
himself.

Mughal Emperor Farukh Siyar
permitted the British East India
Company to acquire zamindari
rights in different Khas Mahal
villages i.e. the Company got the
"Right to Rent" and nothing else.

From Company this "Right to
rent" vested in the Secretary of
state for India in council - after the
administration of India was taken
over from it by Statute of the British
Parliament in 1858 — first being
Lord Stanly appointed as such on
02.08.1858.

As, lease of Khas Mahal is
operating under T.P. Act, where
there is no rule-making power

vested to the State Govt. and which
is a superior legislation covering
the whole filed, the vested rights to
the lesses/Tenants/ absolute
propritors can not be taken away
except under authority of law.
These rule making power of State
Govt. without the support of a
legislation / ligislative enactment is
not capable of achieving such an
ends as Khas Mahal Policy 2011.

As per the Division Branch
decision of the Hon'ble Calcutta
High Court in Appellate Civil before
Guha and Lodge J.J., Secretary of
State for Indiain Council

Vrs.

Lal Mohan Chaudhari reported
in 1935 I.L.R. Vol. LXIII. Calcutta
series. The Hon'ble court held that
Khas Mahal is not a Crown Grant,
(i.e. notunder Govt. GrantsAct.)

It was held that, "The position of
the Government in regard to Khas
Mahal lands is that of an ordinary
land lord, the Government
occupying no higher positions than
that of a Zamindar;
Government being in possession of
that Mahal merely as a private
proprietor." With the enactment of
the Bihar Land Reforms Act, 1950,
Govt. of Bihar decided to take over
all the Zamindaries and tenures in
Bihar. In Monghyr district by

Notification no. 5404-L.R. dated
the 21st September, 1954; another
notification was no. 5404 L.R.
dated the 21st Sept. 1954 and then
yet another notification no. 631 L.R.
dated 26th Jan. 1955, all Zamindari
interest were vested in the state of
Bihar with full protection to
occupancy right of tenants.

The position with regard to
Govt. estates in the district had now
changed and they also vested in
the State Govt. with effect from
26.11.1955.

The lessees are absolute
owners and proprietors of the Town
Khas Mahal lands properties and
the State is competent of collect the
rent only, and protect the
occupancy rights of the tenants/
patta holder.

The Hon'ble Supreme Court of
India in state of U.P. v/s Zahoor
Ahmed and others, reported in
1973 AIR2520=1973 SCC (2) 547,
concurred in its judgement
delivered by SIKRI S.M. (C.J.) and
PALEKAR, D.G. (J) —"On the other
hand, there is an illustration of what
is not a Government grant within
the meaning of the Government
grants Act. The decision in
secretary of State for India in
council ....v/s Lal Mohan Choudhuri
I.L.R. 63 CAL. 523 furnishes that
illustration. The Government in the
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case granted lease in respect of
Khas Mahal Lands. The lease of
Khas Mahal was held not to fall
within the category of grants as
contempleted in the Crown Grants
Act." "The appeal of the State of
U.P. above said was dismissed with
cost." But there are decisions of
Patna High Court which are in per
in curium like one in Bhola Ram
Choudhary & others v/s State of
Bihar 1989 PLJR - 920 and others
whereitis held to be a Govt. Grant.

The deterioration in education,
training and understanding of
revenue laws by political Masters
and state Amlas have created a
mess of the system in the state
govt. of Bihar along with lust of chief
ministers. Once praised for the
administration, the state apparatus
have collapsed. Shree Lalu Prasad
stayed the lease renewals in 1992
of Town Khas Mahal in Bihar and
from then only handful of lease
renewal orders were passed of
influential person like High Court
Judges, D.G.P.(S), ILA.S., L.LF.S.
officers etc. in Munger Town. As per
D.O. Letter No. 70 dated 24-08-
1998 of Collector Munger Dr. S.C.
Mishra to Shri D.P. Maheshwari
Secretary Revenue and Land
Reforms, Bihar, Patna - 2621
Cases of Lease renewal were
pending since 1992; As per R.T.l.
querry it was informed that 18 lease
renewal case have been allowed till
date in Munger Town-naturally only
of influential people. The Amlas do

not receive rent from the occupiers
of Khas Mahal properties on the
instructions of D.M.(s) to create
defaulters.

The Nitish Kumar Govt. of Bihar
in 2011 in which Sushil Modi
(B.J.P.) was Dy. C.M. and finance
Minister brought a New Khas
Mahal Policy 2011 and declared in
definance of Hon'ble Supreme
Court that Khas Mahal leases were
under Govt. Grants Act, and
declared that whosoever have not
got renewed their lease are
tresspasser : Now at one hand the
process of renewal of lease is the
duty of the State Amlas - why they
failed to renew the 2621 lease
renewal applications is a matter
between State and its "NIKAMMA
AMLAS" in the name of breach of
terms of agreement of lease - but
Nitish Kumar indulged in backward
- forward politics along with Sushil
Kumar Modi Dy. C.M. in bringing
New Khas Mahal Policy 2011
affecting Lakhs of home and losing
creditibility. He lost the 2014
Parliamentary Election simply due
to HATE - POLITICS. Narendra
Modi cashed it because of his
image of a politician who can
perform under any pressure, to the
glee of B.J.P. which was ousted
from Nitish Govt. and thus escaped
the public wrath.

The leadership of the State of
Bihar has to understand that Town
Khas Mahal is under T.P. Act and
Right to transfer is incidental to

property. There cannot be absolute
restraint in law from transfering it.
Even more, law says that the
STATE has only "Right to Rent".

It appears that the state
Govern-ment had not, at any point
of time had any Title to the
possession of these Town Khas
Mahal lands. If, as the Government
contend, these lands were rent
paying lands, the title of the State
Government was simply to the rent.

The State Govt. never alleged
nor proved its Title over the Town
Khas Mahal Lands, if by any act or
omission in the part of owners of
the land working a forefeiture, the
Govt. simply wants to arm its self
with powers of dispossession of
rayats / tenants unknown to Civil
laws and Civil society of the country
by inforcing New Khas Mahal
Policy 2011 and its amendments
and not renewing the 2621 Lease
Renewal cases pending since
1992.

In this regard | suggest to go
through the decision of Judicial
Committee of the Privi Council in
GUNGA GOBIND MUNDUL and
others - AND - THE Collector of the
Twenty four parganas and othersiin
1867. (Appear form the East
Indias)

The Town Khas Mahal died on
26-11-1955 by Bihar Govt.
Notification under Land Reforms
Act 1950 and the Department of
Khas Mahal's Departmental Head
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called District Khas Mahal Officer
vested in the Department of Land
Reforms Under D.C.L.R. All
tenants of even Town Khas Mahal
holding land for over 12 years are
now occupancy raiyats of the State
of Bihar as there is no more Khas
Mahal Deptt. in Bihar after
abolishing Zamindari.

To understand the origin in-
short of "Khas Mahal" one can
understand that the ESTATE OF
KHAS-MAHAL belonged to the
Mughal Emperor himself.

Mughal Emperor Farukh Siyar

permitted the British East India
Company to acquire zamindari
rights in different Khas Mahal
villages i.e. the Company got the
"Rightto Rent", and nothing else.

From Company this "Right to
rent" vested in the Secretary of
state for India in council - after the
administration of India was taken
over from it by Statute of the British
parliament in 1858 — first being
Lord Stanley appointed as such on
02.08.1958.

As, lease of Khas Mahal land is
operating under T.P. Act, where

there is no rule-making power
vested to the State Govt. and which
is a superior legislation covering
the whole filed, the vested rights to
the lesse/Tenants/ absolute
proprietors can not be taken away
except under authority of law.
These rule making power of State
Govt. without the support of a
legislation/ legislative enactment is
not capable of achieving such an
ends as Khas Mahal Policy 2011.
[ |
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Gram Panchayat Raj

Shri Prakash Srivastava
Secretary General

Advocate Association

Patna High Court, Patna

he institution of the village
Panchayat has a long
history in our country. In

Vaidic India, an autono-mous
village community was a special
feature of the social fabric of the
society.

The processes exercised by the
Panchayats were both executive
and judicial in the ancient India.
Thereafter in our country foreign
invaders came and due to their
invasion and eavesdrop motive
and motivated impetuous
demeanuor to our ancient culture
and social fabric our glorious
heritage was totally dismantled.

The concept of Panchayat Raj
was not a new concept for our
country. The local self-govt. &
Panchayat Raj were effectively
functioning in our country from
ancient period. The human value
always respected in our ancient
India. But by lapse of time,

foreigners invaded in our country &
accordingly their own culture &
civilization remolded our governing
system, which caused harm, not
only to our culture but also our
ancientrich heritage.

Mugal Empires were primarily
concerend with cruelty, valuable
movables of this country. Shersah
Suri gave a new thought and
concept for lands, its method for
measurement under the leadership
and control of Todarmal [resident of
East Champaran]. Shersah Suri
created a history through G.T. road.
Butin the Mughal dynasty save and
except the period of Akbar and
Jahangir, no positive contribution
was made to maintain communal
harmony of our ancient India.

The British rulers in their first
attempt introduced and established
the local self-govt. in the year 1882.
The district fund committee was
established by the Govt. of
Bombay. The district fund
committee was purely a nominated
body. The Lord Rippon in the year
1882, established local self-govt.
with the setting up District Local
Boards.

The District Board and the
District Counsel were established
in the Marathwara and Vidarbha.

The Local Self Govt. was
enacted by the British rulers in the
year 1882. After the independence,
the Bihar State was the pioneer
state as immediately after the

independence, the Bihar Govt.
introduced The Bihar Panchayat
Raj Act, 1947. The reason behind
promulgation of Bihar Panchayat
Raj Act, 1947, was by dint of this
fact that the public in general of our
state were deeply associated with
the Gandhian thought. In true
sense Champaran was the land
which enlightened Gandhi Jee to
start stir and revolution against the
British rule. Virtually Gandhi Jee
visited in every part of our state, so
the leaders of Bihar State,
immediately after the
independence and prior to
introduction of our constitution
introduced the Bihar Panchayat
RajAct, 1947.

Gram Panchayat Raj was the
positive thought & thinking of
grass-root democracy. The
democracy and the democratic
system is meant for direct
participation of every citizen. In
larger prospect and for direct
participation of people at grass-
root, BIHAR PANCHAYAT RAJ
ACT 1947 was introduced.

Vaishali was the first school of
democracy while Nalanda was the
first & last school of literature. Our
country has tremendous socio-
economic graphics. Sabri, was
respected by the Lord Rama while
Lord Krishna respected Sudama.
Lord Rama respected the
sentiment of a washer man and axe
Sita. Our old ancient culture never
recognized caste creed & religion.
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Our ancient culture always
respected the merit education and
research. But subsequently in later
days deterioration developed due
to foreign invasion, resulting
thereto rampant deterioration,
persuited in our society, culture and
socio-economic thought.

Our State, after independence,
opted to develop local self govt.
promulgated Bihar Panchayat Raj
Act., 1947 (Bihar Act. 7 of 1948).
Article 40 of the constitution of India
deals with to organize village
Panchayats & endow them with
such powers & authority, as may be
necessary to enable them to
function as units of self-
government. Although, this Article
does not lay down the directive to
rule whole country through
Panchayats & Panchayats alone.
Previously, original Part IX
consisting of Article 243 was
repealed by the Constitution
(Seventh Amendment) Act, 1956,
which was inserted by Constitution
73rd Amendment Act, 1992. The
Constitutional 73rd Amendment
Act, 1992, created a positive hope
for development of grass-root
democracy. Eleventh schedule of
the Constitution, created new
dimension for administration
through Panchayats. The Bihar
Panchayat Raj Act, 1947 (Bihar Act
7, 1948) was promulgated in order
to develop the local self-
government (The Bihar Panchayat
Raj Act was consented to) by the
Governor General on 12 February,
1948 and was notified in Bihar
Gazette on 3rd of March, 1948.

in the Bihar
1947, the

Previously,
Panchayat Raj Act,

eligibility for being a voter was
twenty one year, which was
subsequently amended by the
Bihar Act 7, 1990. By the
amendment in Bihar Panchayat
Raj Act, 1947, by adding section
2(a) the eligibility criteria for being a
voter was reduced upto the age of
18 years.

In the Bihar Panchayat Raj Act,
1947, the power conferred to the
State Government to establish and
constitute PUNCHAYAT. In section,
3 ofold Act (BiharAct 7, 1948) there
was conferment of constitution,
addition and exclusion of area of
Panchayat. The State Gouvt.
introduced The Bihar Gram
Panchayat Act 1990, accordingly
new amendment were made
considering the need of our State.
Section 3(k) and section 3(k-a), by
amending the Bihar Panchayat Raj
Act, 1948, was inserted resulting
thereof an Election Commission
was constituted. 3(k-a) to 3(t-a)
gave a new dimension to the
Panchayat & Panchayat Raj
system.

For strengthening the
democracy at grass root level and
the well noted thought of abraham
Lincon, that the "democracy is the
Government of the people, for the
people and by the people" Part IX of
the constitution was incorporated.
Part IX of the constitution was
inserted by the constitution (73rd
Amendment) Act, 1992. The
original Part IX, consisting of Article
243 was repealed in the year 1956.
The part IX of the constitution (73rd
Amendment) Act, 1992 came into
force on 24.04.1993. Article 243B
of the constitution deals with

constitution of PANCHAYAT. While
Article 243C deals with the
composition of three tear,
Panchayat namely PANCHAYAT
RAJ, PANCHAYAT SAMITI and
ZILAPARISHAD.

The Panchayats have got, now,
constitutional protection. The
amendment in constitution was
made for establishing Panchayat at
village level, intermediate level and
the District level. The most
important fact of our Panchayat Raj
system is that, it can't be
suspended or superceded for long.
as a mandatory embargo, fresh
election wouldhave to be held
within six months of its dissolution.
The corollary of our Panchayat Raj,
that seats have been reserved for
woman (most neglected class of
our society) M.B.C. (most
oppressed class of our society) and
for the people of SC and ST. The
term & tenure of Panchayat have
been fixed for five years. The
Panchayat have been conferred
power to prepare their own budget,
collect revenue, impose taxes & to
prepare development plans. The
Panchayat shall be able to prepare
their own development schmes
and to implement these schemes
effectively. District Planning
Committee, Finance Commission
& the Election Commission for
Panchayats have been constituted.

The constitution (73rd Amend-
ment) Act, 1992, and the
constitution (74th Amendment) Act,
1992, was added as new Part IX of
the constitution. These apart a new
schedule XI was also added in our
constitution.

The constitutional (73rd
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Amendment) Act. 1992, reflected a
hope for the people of our country,
that a new era will begin in order to
nourish and develop grass-root
democracy.

Thereafter the State Govt. after
repealing the Bihar Panchayat Raj
Act 1993 promulgated a new Act
under the name and style of THE
BIHAR PANCHAYAT RAJ ACT
2006. The Bihar Gram Panchayat
Raj Act 2006 gave a new
opportunity for representation for
the Women to the extent of 50%
reservation. Likewise 50%
reservation to the Women,
reserved 20% seats in the
Panchayats for the MBC. That
apart Gram Katchahry in every
Panchayats has been established.
The Sarpanch and Punch have
been authorized to discharge the
legal duties to adjudicate Civil and
Criminal litigations. So the new Act

| Affiliation No. 330074 |
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extended a positive hope for the
people of unrepresented class and
society. Undoubtedly, the
reservation of seats in Panchayat
introduced a new horizon for the
people belonging to the
unrepresented class of the society.
In other words, policy of
reservation, created a hope for the
people of the society, who were not
allowed even to vote as per their
own wish. In our State due to
unwarranted interference by the
Administrative Agency under
Sections 18(5), 44(5), 70(6) & 151
of the Bihar panchayat Raj Act.,
2006, to control the three tier
Panchayat in most devastating
manner. Not only this much that
despite of the introduction of "Lok
Prahari" as mandated under
Section 152(5), no notification has
been made by the State
Government. The basic reason for
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failure to implementing the
development schemes the State
Government has not made any
attempt to create a separate cadre
of employees at the Panchayat
level and due to this failure, the
three tier Panchayats are not in a
positition to implement
development schemes as per their
own wish and desire, resulting
thereof, the three tier Panchayats
are not in a position to implement
the development schemes to fulfill
the hope of the people of State.

But, considering the overall
aspect of the Bihar Panchayat Raj
Act, 2006, | would like to suggest
the failure in implementing the
development schemes, in true
letter and spirit to create a separate
cadre of employees in order to
discharge the duties in
implementing the development
schemes. B
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The Hindu Marriage Act 1755
MARRIAGE A SACRAMENT

In Hindu Law Marriage as treated as a Sanskar or a Sacrament
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IMPACT OF ANNUAL INFORMATION
RETURN ON COMMON TAX PAYER
ASSESSEES UNDER THE INCOME TAX LAW

R.K. Mishra

Advocate
Ranchi

hat is Annual
Information Return
(AIR)?

As per section 285BA of the Income
Tax Act, 1961, read with Rule 114E
of the Income Tax Rules, 1962,
specified entities (Filers) are
required to furnish an Annual
Information Return (AIR) in respect
of specified financial transactions
registered/recorded by them
during the financial year (beginning
on or after April 1, 2004) to the
income tax authority or such other
prescribed authoirty.

Whois required to furnish AIR?
The AIR is required to be furnished
by specified persons in respect of
specified transactions registered or
recorded by them during a financial
year as elaborated in the following
table:

SI.| Class of Person required to Amount of
No. Furnish AIR Nature of Transaction Transaction during
financial
yedr
1. | Banking Company Cash Deposit in savings Rs. 10 Lacs or more
Bank A/c
2. | Any company or institution Payments made in Rs. 2 Lacs or more

Issuing credit card

or Mutual Fund

respect of a credit card

3. | Trustee or authorized manager [ Receipt from any person Rs. 2 Lacs or more
for acquiring units of that

bonds or debentures

Fund

4. | Company or institution issuing |Receipt from any person Rs. 5 Lacs or more
for acquiring bonds/

5. | Company issuing shares

debentures
Receipt from any person Rs. 1 Lac or more

6. | Registrar or Sub-Registrar

through a public or rights issue|for acquiring shares
Purchase/sale of immova- |Rs. 30 Lacs of more

7. | Authorized officer of the

able property by any person
Receipt from any person Rs. 5 lacs or more

In other words, the IT
Department has complete
knowledge of your high value
transactions relating to seven
categories, namely :

1. If you have deposited Rs. 10 lacs
or more in a Savings Bank
account held with any bank.

2. If you have expended Rs. 2 lacs
or more from your credit card.

3. If you have purchased Mutual
Fund of a particular company for
Rs. 2 lacs or more.

4. If you have purchased Bonds/
debentures of a particular
company for Rs. 5 lacs or more.

5. If you have purchased Shares of

a particular company for Rs. 1
lac or more by IPO or right issue.

6. If you have purchased or sold
any immovable property for Rs.
30 lacs or more.

7. If you have purchased Bonds of
RBI for Rs. 5 lacs or more.

almost 23 crore of such high-value
transactions are under the scanner
of IT department and enquiry
letters/notices have already been
dispatched to thousands of
taxpayers. The enquiry letter/
notice typically asks the taxpayer to
respond in writing. His personal
presence is not required.
Accordingly cases are selected for
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scrutiny if proper reply is not
received form the tax payer.

Scope of enquiry in the scrutiny
cases selected on the basis of
information collected from AIR
returns:

It is very important to know the
scope of enquiry which can be
made once a case is selected for
scrutiny due to AIR. As per
notification F. No. 224/26/2006-
ITA.IT (Pt.) dated 8th September
2010 scope of enquiry in the
scrutiny cases selected on the basis

of information collected from AIR
returns would be limited to the
aspects of information received
through AIR.

However a case may be taken for
wider scrutiny with approval of
administrative commissioner if it is
felt that the income escaped is
more than Rs. 10 Lakhs.

But in practice all such cases are
dealt in as regular scrutiny calling
for all detailed information from the
tax payers resulting in undue
hardship.
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Conclusion & Suggestion :

The common tax payers, business
men and even professionals are
suggested not to play blind games
especially in transactions relating to
real estate and property dealings as
well as not to route regular/
frequent business cash
transactions in your savings bank
account (rather can open a
separate Current A/c) and to be
conscious in all the above
mentioned categories while
planning your high value financial
transactions.
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Erosion of Values in Judicial
System and its Refurbishment

Lakmesh Marvind
Advocate
High Court, Patna

“To punish the wicked ,
to honour [ protect ] the good,

to enrich the treasury
(exchequer ) by just methods,

to be impartial in
rendering justice to the
litigants , and

to protect the Kingdom
— these are the five Yajnas (
selfless duties ) to be
performed by aKing [ Judge ]”
{ Atrisamhita -28}

In our country erosion
of values in dispensation of
justice is not unknown to a
common man of the society .
Being myself an Advocate , I
remorse and apologies to the
people of our fraternity
submitting that the moral and
ethical values of our friends
have significantly deteriorated

to such an extent that today
this topic has gained
momentum and which needs
its refurbishment .

In an infamous BMW
hit and run case a sting
operation revealed a senior
advocate, Supreme Court Of
India and former Member of
Parliament in collusion with
Special Public Prosecutor
allegedly offering money to
the controversial witness to
depose in favour of the prime
accused in the case . In this
case Hon'ble Supreme Court
upheld the conviction of an
eminent criminal lawyer for
contempt of court in the BMW
hit and run expose . The apex
court found Special Public
Prosecutor's conduct
inappropriate but set aside his
conviction and cleared him of
contempt charges . There are
many examples which are not
enumerated and highlighted
and therefore they have not
come into the knowledge of
the people of India.

Advocates, in addition
to being professionals, are also
officers of the courts and play
a vital role in the
administration of justice. The
set of rules that govern their

professional conduct arise out
of the duty that they owe the

court, the client, their
opponents and other
advocates.

The role of Advocates
starts when criminal cases are
instituted by filing FIR |
fardbayan , or a complaint case
and ends when it is decided .
Absence of witnesses in the
criminal cases even after
repeated issuance of summons
and warrants; driving out of
the witnesses of the criminal
case by the defense side in a
collusive venture and
connivance; absence of
prosecutor and defense
lawyer; non-production of
accused persons by the jail
authority are the key
component hindering speedy
disposal of cases. Failure of
producing the accused persons
by the jail authority outside the
districts on grounds of their
involvement and being
wanted in other criminal cases
of the said districts for
shortage of police escorts;
ascendance of the accused
persons and their voluntary
surrender before the court in
the middle of trial seeking for
recalling of the witnesses
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already examined which cause
the delay. Splitting up of the
criminal records for
simultaneous trial of the adult
as well as juvenile offenders at
two separate court; frequent
hearing to the bail matters for
the same accused persons;
non-appearance of the
magistrate recording the
confessional statements of the
accused persons even after
repeated issuance of summons
and processes; non-arrival of
the Investigation officer even
after exhaustion of all the
process; non-compliance of
warrants by the police
personnel; non-appearance of
the expert witnesses for proof
of the expert reports and
dilatory tactics of the defense
lawyer etc are the usual
components of delay in the
disposal of criminal cases.
These are the common causes
of delay, which are generally
faced by the Judges during the
trial of criminal cases. The
criminal cases therefore right
from the investigation by the
police to the trail in the court
delayed for favouring the
guilty , a witness turns hostile
either due to threat , coercion ,
lures and monetary
considerations . And the result
can be imagined . The victims /
witnesses feel cheated and
denied the protection of laws .
The Civil suit starts by

filing of the Plaint. Though the
time is now fixed for filing the
written statement however
service of summons and the
trial of the case consumes
much time to the detriment of
the litigants . No time is fixed
for conclusion of the trial . The
civil courts are expensive.
Many cases cost more than is
being claimed. There is a
fertile field in the Code for a
clever lawyer to prolong and
protract proceedings to any
length of time.

Therefore, there must
be strong and transparent
watchdog mechanism to
ensure accountability of the
advocates . It will result into
the effective administration of
justice . The provisions of
professional misconduct of
the advocates should be
scrutinized and made effective
in consonance with time and
necessity.

In this way the conduct
of the lawyers and courts in
delivering effective, fair and
impartial justice have eroded
the wvalues of the judicial
system . The aforesaid delay in
delivering judgments in
criminal as well as civil cases
and the allegation that the
Judges acted under the
influence of senior officials or
politicians or money power
shall be minutely scrutinized
to strengthen the

administration of justice . The
judges of criminal and civil
courts must be thoroughly
trained to dispense justice in
their respective fields which
must be demarcated . The
judge who is trained to deal
criminal cases must not be
given to deal civil cases during
his entire career of service , 1.¢.
from the date of appointment
to the date of their
superannuation , and , the vice
versa. This system must
prevail from the court of
Munsif to the judges of the
Hon'ble Supreme Court.

The higher judiciary is
highly dilatory , expensive and
beyond the reach of common
man . The appointment of the
Judges of the higher judiciary
is also not fair and transparent .
A retired judge of the Andhra
Pradesh High Court has
published a booklet which title
is “A caste captures Andhra
Pradesh Judiciary” and has
given figures how pedigree of
the judges and the caste
concern has effected the
judges who are supposed to
select judges for appointment
in the vacancies that arise in
future . In my opinion if the
survey is conducted in all the
States of India the facts and
truth shall not be otherwise . A
lawyer who becomes a Judge
through corrupt means cannot
be an honest Judge who could
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deliver justice fairly and
impartially .

It is need of the hour
that the judiciary shall deliver
judgments fairly , fearlessly
and impartially and for which
its proceedings will be
televised for bringing
transparency in the judicial
system. Telecast shall impede
the candour with which judges

address lawyers and litigants .
There will be no adverse effect
of telecasting court
proceedings / trails . In many
countries e.g. South Africa,
U.S.A. etc. the court
proceedings are telecast live
and civil society plays arole in
monitoring judicial decisions
and performance . We Indians
have also the right to know and

understand the courts and
advocates beyond the
judgments and manufactured
news reports.

[ now end my words by
submitting that Bar and Bench
are two arms of the same
machinery and unless they
work harmoniously and
honestly justice can not be
properly administered . m
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